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any requests from parties with a dem-
onstrated history of non-payment of
arbitrator fees or other behavior which
constrains the spirit or operation of
the arbitration process.

(e) The parties are required to use
the Request for Arbitration Panel
(Form R-43), which has been prepared
by the OAS and is available upon re-
quest to the Federal Mediation and
Conciliation Service, Office of Arbitra-
tion Services, Washington, DC 20427, or
by calling (202) 606-5111. Form R-43 is
also available on the FMCS Internet
Web site, http:/www.fmes.gov. Requests
that do not contain all required infor-
mation requested on Form R-43 in
typewritten form or legible hand-
writing may be rejected.

(f) Parties may submit requests for
any standard geographical arbitration
panels electronically by accessing the
agency’s Internet Web site, htip:/
www.fmes.gov, and receive panels via e-
mail, fax or mail. Panel requests that
contain certain special requirements
may not be processed via the agency’s
internet system. Parties must provide
all required information and must pay
the cost of such panels using methods
of payment that are accepted by the
agency.

(g) The OAS will charge a nominal
fee for all requests for lists, panels, and
other major services. Payments for
these services must be received with
the request for services before the serv-
ice is delivered and may be paid by ei-
ther labor or management or both. A
schedule of fees is listed in the Appen-
dix to this part.

(h) The OAS will charge a fee for all
requests for lists, panels, and other
major services. Payments for these
services must be received with the re-
quest for services before the service is
delivered and may be paid by either
labor or management or both. A sched-
ule of fees is listed in the appendix to
this part.

[62 FR 34171, June 25, 1997, as amended at 70
FR 76398, Dec. 27, 2005]

EFFECTIVE DATE NOTE: At 75 FR 30705, June
2, 2010, §1404.9 was amended by revising para-
graph (d), effective July 2, 2010. For the con-
venience of the user, the revised text is set
forth as follows:
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§1404.9 Procedures for requesting arbitra-
tion lists and panels.

* * * * *

(d) The OAS reserves the right to decline
to submit a panel or to make an appoint-
ment of an arbitrator if the request sub-
mitted is overly burdensome or otherwise
impracticable. The OAS, in such cir-
cumstances, may refer the parties to an
FMCS mediator to help in the design of an
alternative solution. The OAS may also de-
cline to service any request from a party
based on the party’s non-payment of arbi-
trator fees or other behavior that constrains
the spirit or operation of the arbitration
process.

* * * * *

§1404.10 Arbitrability.

The OAS will not decide the merits of
a claim by either party that a dispute
is not subject to arbitration.

§1404.11 Nominations of arbitrators.

(a) The parties may also report a ran-
domly selected panel containing the
names of seven (7) arbitrators accom-
panied by a biographical sketch for
each member of the panel. This sketch
states the background, qualifications,
experience, and all fees as furnished to
the OAS by the arbitrator. Requests for
a panel of seven (7) arbitrators, wheth-
er joint or unilateral, will be honored.
Requests for a panel of other than
seven (7) names, for a direct appoint-
ment of an arbitrator, for special quali-
fications or other service will not be
honored unless jointly submitted or au-
thorized by the applicable collective
bargaining agreement. Alternatively,
the parties may request a list and bio-
graphical sketches of some or all arbi-
trators in one or more designated geo-
graphical areas. If the parties can
agree on the selection of an arbitrator,
they may appoint their own arbitrator
directly without any further case
tracking by FMCS. No case number
will be assigned.

(b) All panels submitted to the par-
ties by the OAS, and all letters issued
by the OAS making a direct appoint-
ment, will have an assigned FMCS case
number. All future communications be-
tween the parties and the OAS should
refer to this case number.
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(c) The OAS will provide a randomly
selected panel of arbitrators located in
geographical areas in proximity of the
hearing site. The parties may request
special qualification of arbitrators ex-
perienced in certain issues or indus-
tries or that possess certain back-
grounds. The OAS has no obligation to
put an individual on any given panel or
on a minimum number of panels in any
fixed period. In general:

(1) The geographic location of arbi-
trators placed on panels is governed by
the site of the dispute as stated on the
request received by the OAS.

(2) If at any time both parties request
that a name or names be included, or
omitted, from a panel, such name or
names will be included, or omitted, un-
less the number of names is excessive.
These inclusions/exclusions may not
discriminate against anyone because of
age, race, color, gender, national ori-
gin, disability, or religion.

(d) If the parties do not agree on an
arbitrator from the first panel, the
OAS will furnish second and third pan-
els to the parties upon joint request, or
upon a unilateral request if authorized
by the applicable collective bargaining
agreement, and payment of additional
fees. Requests for second or third pan-
els should be accompanied by a brief
explanation as to why the previous
panel(s) was inadequate. In addition, if
parties are unable to agree on a selec-
tion after having received three panels,
the OAS will make a direct appoint-
ment upon joint request.

[62 FR 34171, June 25, 1997, as amended at 70
FR 76399, Dec. 27, 2005]

§1404.12 Selection by parties and ap-
pointments of arbitrators.

(a) After receiving a panel of names,
the parties must notify the OAS of
their selection of an arbitrator or of
the decision not to proceed with arbi-
tration. Upon notification of the selec-
tion of an arbitrator, the OAS will
make a formal appointment of the ar-
bitrator. The arbitrator, upon notifica-
tion of appointment, shall commu-
nicate with the parties within 14 days
to arrange for preliminary matters,
such as the date and place of hearing.
Should an arbitrator be notified di-
rectly by the parties that he or she has
been selected, the arbitrator must
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promptly notify the OAS of the selec-
tion and his or her willingness to serve.
If the parties settle a case prior to the
hearing, the parties must inform the
arbitrator as well as the OAS. Con-
sistent failure to follow these proce-
dures may lead to a denial of future
OAS service.

(b) If the parties request a list of
names and biographical sketches rath-
er than a panel, they may choose to ap-
point and contact an arbitrator di-
rectly. In this situation, neither the
parties nor the arbitrator is required to
furnish any additional information to
FMCS and no case number will be as-
signed.

(c) Where the parties’ collective bar-
gaining agreement is silent on the
manner of selecting arbitrators, the
parties may wish to consider any joint-
ly determined or one of the following
methods for selection of an arbitrator
from a panel:

(1) Bach party alternately strikes a
name from the submitted panel until
one remains, or

(2) Each party advises the OAS of its
order of preference by numbering each
name on the panel and submitting the
numbered lists in writing to the OAS.
The name that has the lowest com-
bined number will be appointed.

(3) In those situations where the par-
ties separately notify the OAS of their
preferred selections, once the OAS re-
ceives the preferred selection from one
party, it will notify the other party
that it has fourteen (14) days in which
to submit its selections. If that party
fails to respond within the deadline,
the first party’s choice will be honored.
If, within 14 days, a second panel is re-
quested and is allowed by the collec-
tive bargaining agreement, the re-
questing party must pay a fee for the
second panel.

(d) The OAS will make a direct ap-
pointment of an arbitrator only upon
joint request unless authorized by the
applicable collective bargaining agree-
ment.

(e) The issuance of a panel of names
or a direct appointment in no way sig-
nifies a determination on arbitrability
or an interpretation of the terms and
conditions of the collective bargaining
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